X 


Wednesday 
June  20,  1979 


Part  II 

Securities  and 
Exchange 

Commission  _ 

Exemption  of  Acquisition  of  Securities 
During  the  Existence  of  Underwriting 
Syndicate 

Revision  of  Ruie  and  Amendment  of 
Form 


36152 


Federal  Renter  /  Vol.  44.  No.  120  /  Wednesday,  June  20, 1979  /  Rules  and  Regulations 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  270  and  274 

[ReiwiM  Ho.  IC-10736] 

Exemption  of  Acquisition  of  Secmlties 
During  the  Existence  of  Underwriting 
Syndicate;  Revision  of  Rule  and 
Amendment  of  Form 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rulemaking. 

summary:  The  Commission  is  revising  a 
rule  which  permits  an  investment 
company  to  purchase  securities  from  an 
underwriting  syndicate  in  which  certain 
aviated  persons  of  the  investment 
company  participate  as  syndicate 
members.  The  revision  generally 
expands  the  rule  to  apply  also  to  certain 
underwritings  of  municipal  securities; 
requires  directors  to  establish 
procedures  reasonably  designed  to 
ensure  compliance  with  the  rule  and  to 
review  transactions  pursuant  to  the  rule 
at  least  quarterly,  modifies  the 
substantive  provision  of  the  rule  relating 
to  underwriters’  spreads;  and 
establishes  certain  recordkeeping 
requirements.  The  Commission  is  also 
amending  the  form  for  quarterly  reports 
of  management  investment  companies 
to  require  that  any  acquisition  pursuant 
to  the  rule  be  indicated  therein. 

EFFECTIVE  DATE:  June  14, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  B.  Coldfus,  Special  Counsel. 
Investment  Company  Act  Study  Group, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
500  N.  Capitol  Street,  Washington,  D.C. 
20549,  (202)  755-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  today  amended  rule  lOf-3 
[17  CFR  270.10f-3]  under  the  Investment 
Company  Act  of  1940  (“Act”)  (15  U.S.C. 
80a-l  et  seq.],  which  permits  die 
purchase  of  certain  securities  by  a 
registered  investment  company  from  an 
underwriting  syndicate  in  which  any 
specified  affiliated  person  of  such 
investment  company  participates  as  a 
syndicate  member.*  It  also  amended 
form  N-lQ  (17  CFR  274.106],  the 
quarterly  report  of  management 
investment  companies,  to  require  that 
any  acquisition  pursuant  to  ride  lOf-3  be 
indicated  therein. 

In  response  to  its  request  for 
comments  regarding  the  rulemaking  set 
forth  in  Investment  Company  Act 


‘The  term  “afTiliated  person**  is  defined  in  section 
2(aX3)  of  the  Act  (15  U.S.C  80a-2(aK3)l. 


Release  No.  10592,  (Feb.  13. 1979),  44  FR 
10580  (Feb.  21, 1979),  the  Commission 
received  and  considered  9  letters.  As  a 
result  of  considering  the  comments,  the 
Commission  has  determined  to  adopt 
the  rulemaking  as  proposed,  except  for 
three  modifications,  lliese  modifications 
are: 

(1)  The  limitation  in  existing 
paragraph  (d)  of  the  rule — allowing  a 
purchase  by  an  investment  company  (or 
by  two  or  more  investment  companies 
with  a  common  investment  adviser)  to 
3%  of  the  offering  of  a  class  of 
securities — ^is  increased  to  the  greater  of 

(a)  4%  of  such  offering  or  (b)  $500,000  to 
a  maximum  limit  of  10%  of  the  offering. 

(2)  The  limitation  ip  existing 
paragraph  (e)  of  the  rule — allowing  such 
purchases  by  an  investment  company  to 
3%  of  its  total  assets  or,  if  such 
consideration  exceeds  $1,000,000,  to  1% 
of  such  assets — ^is  increased  to  3%  of  its 
total  assets  for  all  purchases.  ^ 

(3)  As  a  technical  change  to  proposed 
paragraph  (h)  of  the  nde,  the 
Commission  has  deleted  as  superfluous 
a  requirement  that  directors  of  an 
investment  company — in  addition  to 
finding  that  purchases  made  under  the 
rule  comply  with  certain  procedures  that 
have  been  established — ^^d  that  the 
transactions  were  consistent  with  the 
purposes  of  the  rule.  The  Commission 
has  determined  that  directors'  finding 
compliance  with  properly  designed 
procedures  under  rule  l(ff-3  inherently 
would  constitute  their  finding 
compliance  with  the  purposes  of  the 
rule.  Nonetheless,  the  Commission 
expects  that  investment  company 
directors,  in  establishing  procedures 
under  the  rule  and  determining 
compliance  with  such  procedures,  will 
address  the'concems  embodied  in 
section  10(f)  of  the  Act  against 
overreaching  and  the  placing  of 
otherwise  unmarketable  securities  with 
an  investment  company. 

Description  of  Amended  Rule 

The  amended  rule  exempts  from  the 
prohibition  of  section  10(f)  of  the  Act  (15 
U.S.C.  80a-10(f)]  any  purchase  of 
securities  by  a  registered  investment 
company  when  specified  conditions  are 
satisfied.  The  backgroimd  of  section 
10(f)  and  unamended  rule  lOf-3.  and  the 
reasons  for  proposing  to  amend  rule  lOf- 
3  are  discussed  throu^ly  in  Investment 
Company  Act  Release  No.  10592. 

Persons  interested  in  more  detailed 
discussions  of  the  various  conditions  of 
the  proposed  amendments  to  rule  lOf-3 
should  refer  to  that  release.  These 
conditions  may  be  substantially 
summarized  as: 


(a)  The  securities  to  be  purchased  are 
(i)  either  (A)  part  of  an  issue  registered 
under  the  Securities  Act  of  1933  (15 
U.S.C  77a  et  seq.J  or  (B)  municipal 
securities  as  de^ed  section  3(a)(29) 
of  the  Securities  Exchange  Act  of  1934 
[15  U.S.C.  78c(a)(29)].*  (ii)  purchased  at 
not  more  than  the  public  offering  price 
prior  to  the  end  of  the  first  full  business 
date  on  which  the  issue  is  offered  to  the 
public,’  and  (iii)  offered  pursuant  to  a 
firm  commitment  underwriting; 

(b)  The  commission,  spread  or  profit 
to  the  underwriters  is  reasonable  and 
fair  compared  to  the  commission,  spread 
or  profit  received  by  other  such  persons 
in  connection  with  the  underwriting  of 
similar  securities  being  sold  during  a 
comparable  period  of  time;  ’ 

(c)  In  respect  (i)  to  any  issue  of 
securities  other  than  municipal 
securities,  the  issuer  of  the  securities  to 
be  purchased  has  been  in  continuous 
operation  for  not  less  than  three  years, 
or  (ii)  to  any  issue  of  municipal 
securities,  the  issuer  has  received  an 
investment  grade  rating  from  a 
nationally  recognized  statistical  rating 
organization,  unless  the  issuer  or  the 
entity  supplying  revenues  to  pay  the 
issue  has  been  in  operation  for  less  than 
three  years,  in  which  case  the  issue 
must  receive  one  of  the  three  highest 
ratings  fitim  such  a  rating  organization. 

(d)  The  amount  of  securities  to  be 
purchased  by  the  investment  company 
(or  by  investment  companies  with  a 
common  investment  adviser)  of  any 
class  does  not  exceed  the  greater  of  (i) 
4%  of  such  offering  or  (ii)  $^,000  to  a 
maximum  limit  of  10%  of  the  offering; 

(e)  The  consideration  paid  by  the 
investment  company  for  the  securities 
so  purchased  must  not  exceed  3%  of 
su^  company’s  total  assets; 

(f)  The  securities  must  not  be 
pm^ased  directly  or  indirectly  from 


*Same  commentators  suggested  that  the  scope  of 
permissible  securities  be  substantially  expanded. 
*rhe  Commission  has  determined  that,  on  the  basis 
of  the  information  now  before  it  it  is  not  yet 
prepared  to  effect  such  changes.  However,  the 
Conunission  can  consider  upon  appHcation,  on  a 
case-by-case  basis,  the  propriety  of  exempting  from 
the  prohibitions  of  section  10(f)  of  the  Act  certain 
other  securities,  such  as  specified  government 
securities,  which  are  exempt  from  the  registration 
requirements  of  the  Securities  Act  of  1933  but  which 
are  not  municipal  securities. 

*The  release  proposing  the  rule  inadvertently 
inserted  the  word  “registered**  into  this  reference  to 
the  date  on  which  the  issue  is  offered  to  the  public. 

*In  determining  comparable  securities,  an 
investment  company*s  directors  may  consider,  in 
addition  to  characteristics  such  as  yield,  rating,  and 
degree  of  subordination  which  are  inherent  to  any 
securities  evaluation,  any  other  factor  which  they 
reasonably  believe  may  affect  underwriting 
spreads,  such  as  anticipated  market  acceptability. 
Where  the  offering  consists  of  a  package  of 
securities  of  differing  classes — such  as  muncipal 
securities  of  varying  maturities — this  standard  must 
be  applied  to  each  class  individually. 
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certain  affiliated  persons,  including  the 
company’s  investment  adviser; 

(g)  The  purchase  must  be  reported  in 
form  N-lQ,  the  quarterly  report  of 
registered  management  investment 
companies: 

(h)  The  board  of  directors  of  the 
investment  company,  including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  that  company,'  — 

(i)  Have  adopted  procedures  for  such 
purchases  which  are  reasonably 
designed  to  provide  compliance  with  all 
the  conditions  of  the  rule,'  (ii)  review 
such  procedures  at  least  annually  for 
their  continuing  appropriateness,  and 
(iii)  at  least  quarterly  determine  that  all 
pu^ases  made  during  the  preceding 
quarter  were  effected  in  compliance 
with  such  procedures; 

(i)  Certain  recordkeeping 
requirements  including  maintaining  and 
preserving  for  six  years  a.  written  record 
of  each  such  transaction  must  be 
satisfied.* 

The  Commission  has  also  amended 
paragraph  7  of  Item  1  of  form  N->lQ  to 
require  that  any  acquisitions  of  a 
security  pursuant  to  rule  lOf-3  must  be 
indicated  by  footnote  to  certain  figtires 
therein. 

Authority,  Effective  Date 

The  Commission  amends  rule  lOf-3 
under  the  Act  pursuant  to  the  provisions 
of  section  10(f),  section  31(a)  [15  U.S.C. 
30(a)],  and  section  38  [15  U.S.C.  80a-37] 
of  the  Act  This  revision  of  form  N-lQ  is 
adopted  pursuant  to  section  30(b)  [15 
U.S.C.  80a-29(b)]  and  section  38  of  the 
Act. 

Because  the  rulemaking  is  exemptive 
in  nature,  the  foregoing  adoptions 
become  effective  immediately.* 


*The  term  “interested  person”  is  defined  in 
section  2(aK19)  of  the  Act  [15  U.S.C  80a-2(a)(19)]. 

*The  board  of  directors  may  delegate  to  a 
directorial  committee  or  other  persons  associated 
with  the  investment  company  the  drafting  task  of 
preparing  recommended  procedures  to  be 
considered  by  the  board  as  a  whole.  Of  course,  the 
board  is  responsible  for  any  procedures  that  it 
ultimately  chooses.  See  Lasker  v.  Burks,  47  U.SX.W. 
4494, 4496  n.lO  (May  15, 1979)  (minimum  standards 
applying  to  decisions  which  investment  company 
diractors  may  be  called  upon  to'  make].  Moreover,  in 
considering  whether  to  adopt  a  particular  set  of 
procedures,  the  board  may  wish  to  request  fit>m  the 
initial  draftsmen  all  information  as  may  reasonably 
be  necessary  to  determine  if  the  proposed 
procedures  would  comply  with  the  requirements  of 
paragraph  (h)(1)  of  the  nde.  Compare  section  15(c) 
of  the  Act  (15  U.S.C.  80a-15(c)]  (procedures  for 
directors'  approving  an  investment  advisory 
contract]. 

*To  the  extent  that  certain  of  the  necessary 
information  such  as  the  identity  of  the  underwriting 
syndicate's  members  and  the  terms  of  the 
transaction,  may  be  contained  in  and  offering 
prospectus,  that  prospectus  may  be  included  as  part 
of  the  written  record  required  by  the  amended  rule. 

'Previous  exemptions  from  the  prohibitions  of 
section  10(f)  which  have  been  granted  by  the 


However,  to  permit  any  investment 
company  which  may  now  be  effecting 
transactions  in  reliance  upon  and  in 
conformity  with  imamended  rule  l(tf-3 
to  have  a  reasonable  period  of  time  to 
take  those  steps  necessary  for 
compliance  with  the  amended  rule 
without  disrupting  its  operations, 
investment  companies  may  continue  to 
rely  on  the  imamended  text  of  rule  lOf-3 
(as  in  effect  on  June  1, 1979)  for  an 
exemption  from  the  prohibitions  of 
section  10(1)  of  the  Act  until  December 
31, 1979. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1974 

Text  of  Amended  Rule  and  Form 

I.  Part  270  of  Chapter  n  of  title  17  of 
the  code  of  Federal  Regulations  is 
amended  by  revising  §  270.10f-3  as 
follows: 

S  270.10f-3  Exemption  of  acquisition  of 
secinities  during  the  existence  of 
underwriting  syndicate. 

Any  purchase  of  securities  by  a 
registered  investment  company 
prohibited  by  section  10(f)  of  the  act 
shall  be  exempt  from  the  provisions  of 
such  section  if  the  following  conditions 
are  met: 

(a)  Hie  securities  to  be  purchased  are 
(1)  either  (i)  part  of  an  issue  registered 
under  the  ^curities  Act  of  1933  [15 
U.S.C.  77a  et  seq.]  which  is  being  offered 
to  the  public  or  (ii)  municipal  securities 
as  defined  in  section  3(a](29)  of  the 
Securities  Exchange  Act  of  1934  [15 
U.S.C.  78c(a)(29)],  (2)  purchased  at  not 
more  than  the  public  offering  price  prior 
to  the  end  of  the  first  full  business  day 
after  the  first  date  on  which  the  issue  is 
offered  to  the  public,  if  not  offered  for 
subscription  upon  exercise  of  rights  or,  if 
so  offered,  pu^ased  on  or  before  the 
fourth  day  preceding  the  day  on  which 
the  rights  offering  terminates,  and  (3) 
offered  pursuant  to  an  underwriting 
agreement  under  which  the  underwriters 
are  committed  to  purchase  all  of  the 
securities  being  offered,  except  those 
purchased  by  others  pursuant  to  a  rights 
offering,  if  the  underwriters  purchase 
any  thereof; 

(b)  The  commission,  spread  or  profit 
received  or  to  be  received  by  the 
principal  underwriters  is  reasonable  and 


Commission  upon  application  are  not  affected  by 
this  rulemaking.  However,  if  an  investment 
company  whidb  has  not  been  granted  such  an 
exemptive  order  wishes  to  purdiase  securities 
pursuant  to  any  condition  of  the  amended  rule 
which  may  be  more  liberal  in  its  limitations  than  the 
limitations  stated  by  its  exemptive  order,  the 
investment  company  must  comply  with  all 
conditions  of  the  rule  in  order  for  the  purchases  to 
be  exempted  fix>m  the  prohibitions  of  section  10(f). 


fair  compared  to  the  commission,  spread 
or  profit  received  by  other  such  persons 
in  connection  with  the  underwriting  of 
similar  securities  being  sold  during  a 
comparable  period  of  time; 

(c)  In  respect  to  (1)  any  issue  of 
securities  other  thra  municipal 
securities,  the  issuer  of  such  securities 
to  be  purchased  shall  have  been  in 
continuous  operation  for  not  less  than 
three  years,  including  the  operations  of 
any  predecessors,  or  (2)  any  issue  of 
municipal  securities,  (i)  su(^  issue  shall 
have  received  an  investment  grade 
rating  finm  at  least  one  of  the  nationally 
recognized  statistical  rating 
organizations,  or  (ii)  if  the  issuer  of  the 
municipal  securities  to  be  purchased,  or 
the  entity  supplying  the  revenues  from 
which  the  issue  is  to  be  paid,  shall  have 
been  in  continuous  operation  for  less 
than  three  years,  including  the  operation 
of  any  predecessors,  the  issue  shall  have 
received  one  of  the  three  highest  ratings 
from  one  such  rating  organization; 

(d)  The  amount  of  securities  of  any 
class  of  such  issue  to  be  purchased  by 
the  investment  company,  or  by  two  or 
more  investment  companies  having  the 
same  investment  adviser,  shall  not 
exceed  4  percent  of  the  principal  amount 
of  the  offering  of  such  class  or  $500,000 
in  principal  amount,  whichever  is 
greater,  but  in  no  event  greater  than  10 
percent  of  the  principal  amount  of  the 
offering; 

(e)  lib'e  consideration  to  be  paid  by 
the  investment  company  in  purchasing 
the  securities  being  offered  shall  not 
exceed  3  percent  of  the  total  assets  of 
such  registered  investment  company, 

(f)  Such  investment  company  does  not 
purdase  the  securities  being  offered 
directly  or  indirectly  fix>m  an  officer, 
director,  member  of  an  advisory  board, 
investment  adviser  or  employee  of  such 
investment  company  or  finm  a  person  of 
which  any  such  officer,  director, 
member  of  an  advisory  board, 
investment  adviser  or  employee  is  an 
affiliated  person;  Provided,  That  a 
purchase  from  a  syndicate  manager 
shall  not  be  deemed  to  be  a  purchase 
from  a  specific  underwriter  (1)  so  long 
as  that  underwriter  does  not  ^nefit 
directly  or  indirectly  from  the 
transaction,  or  (2)  in  respect  to  the 
purchase  of  municipal  securities  so  long 
as  such  purchases  are  not  designated  as 
group  s^es  or  otherwise  allocated  to  the 
account  of  persons  from  whom  this 
paragraph  prohibits  the  purchases; 

(g)  All  transactions  effected  pursuant 
to  this  rule  shall  be  reported  on  the  form 
N-lQ  [17  CFR  274.106]  of  the  investment 
company; 

(h)  The  board  of  directors,  including  a 
majority  of  the  directors  of  the 
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investment  company  who  are  not 
interested  persons  with  respect  thereto, 
(1)  have  adopted  procedures,  pursuant 
to  which  such  purchases  may  be 
effected  for  the  company,  wUch  are 
reasonably  designed  to  provide  that  all 
the  conditions  of  this  rule  in  paragraphs 
(a)  through  (g)  of  this  section  have  been 
complied  wit^  (2)  review  no  less 
frequently  than  annually  such 
procedures  for  their  continuing 
appropriateness,  and  (3)  determine  no 
less  frequently  than  quarterly  that  all 
purchases  made  during  the  preceding 
quarter  were  effected  in  compliance 
with  such  procedures;  and 

(i)  The  investment  company  (1)  shall 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written 
copy  of  the  procedures  (and  any 
mo^fication  thereto)  described  in 
paragraph  (h)(l]  of  this  section,  and  (2) 
shall  maintain  and  preserve  for  a  period 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  transactions 
occurred,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
each  such  transaction,  setting  forth  fi*om 
whom  the  securities  were  acquired,  the 
identity  of  the  underwriting  syndicate’s 
members,  the  terms  of  the  transaction, 
and  the  information  or  materials  upon 
which  the  determination  described  in 
paragraph  (h)(3)  of  this  section  was 
made. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

n.  Part  274  of  Chapter  n  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  revising  Item  1,  paragraph 
7,  of  §  274.106  as  follows: 

§  274.106  Form  N-1Q,  for  quarterly  report 
of  registered  management  Investment 
company. 

If  ,  *  *  *  * 

Item  1.  Changes  in  Portfolio  Securities 


By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

June  14. 1979. 

(PR  Ooc.  79-19199  Filed  6-19-79;  6:45  ain| 
BIUJNG  CODE  S010-01-M 


7.  Any  purchases  of  a  security  on  margin, 
or  acquisition  or  disposition  of  a  security 
throu^  exchange  or  otherwise  than  for  cash, 
shall  be  indicated  by  footnote  to  the  figures 
in  column  (3)  or  (4)  stating  the  nature  of  the 
acquisition  or  disposition  and  the  quantity,  if 
other  than  that  shown  in  the  applicable 
column.  Any  acquisitions  of  a  security 
pursuant  to  rule  lOf-3  [17  CFR  270.10f-3]  shall 
be  indicated  by  footnote  to  the  figures  in 
column  (3).  Any  security  held  in  margin 
accounts  or  subject  to  option  at  the  end  of  the 
calendar  quarter  shall  also  be  indicated  by 
footnote  to  the  figures  in  column  (5),  which 
shall  include  the  quantity  and,  in  die  case  of 
options,  the  option  prices  and  the  dates 
within  which  they  may  be  exercised. 


